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by an authorization to charge a deposit
account established pursuant to § 1.25.
Payment of a maintenance fee and any
necessary surcharge or the authoriza-
tion to charge a deposit account must
be submitted within the periods set
forth in § 1.362 (d), (e), or (f). Any pay-
ment or authorization of maintenance
fees and surcharges filed at any other
time will not be accepted and will not
serve as a payment of the maintenance
fee except insofar as a delayed pay-
ment of the maintenance fee is accept-
ed by the Commissioner in an expired
patent pursuant to a petition filed
under § 1.378. Any authorization to
charge a deposit account must author-
ize the immediate charging of the
maintenance fee and any necessary
surcharge to the deposit account. Pay-
ment of less than the required amount,
payment in a manner other than that
set forth § 1.23, or in the filing of an au-
thorization to charge a deposit account
having insufficient funds will not con-
stitute payment of a maintenance fee
or surcharge on a patent. The proce-
dures set forth in § 1.8 or § 1.10 may be
utilized in paying maintenance fees
and any necessary surcharges.

(c) In submitting maintenance fees
and any necessary surcharges, identi-
fication of the patents for which main-
tenance fees are being paid must in-
clude the following:

(1) The patent number; and
(2) The application number of the

United States application for the pat-
ent on which the maintenance fee is
being paid.

(d) Payment of maintenance fees and
any surcharges should identify the fee
being paid for each patent as to wheth-
er it is the 31⁄2-, 71⁄2-, or 111⁄2-year fee,
whether small entity status is being
changed or claimed, the amount of the
maintenance fee and any surcharge
being paid, and any assigned customer
number. If the maintenance fee and
any necessary surcharge is being paid
on a reissue patent, the payment must
identify the reissue patent by reissue
patent number and reissue application
number as required by paragraph (c) of
this section and should also include the
original patent number.

(e) Maintenance fee payments and
surcharge payments relating thereto
must be submitted separate from any

other payments for fees or charges,
whether submitted in the manner set
forth in § 1.23 or by an authorization to
charge a deposit account. If mainte-
nance fee and surcharge payments for
more than one patent are submitted to-
gether, they should be submitted on as
few sheets as possible with the patent
numbers listed in increasing patent
number order. If the payment sub-
mitted is insufficient to cover the
maintenance fees and surcharges for all
the listed patents, the payment will be
applied in the order the patents are
listed, beginning at the top of the list-
ing.

(f) Notification of any change in sta-
tus resulting in loss of entitlement to
small entity status must be filed in a
patent prior to paying, or at the time
of paying, the earliest maintenance fee
due after the date on which status as a
small entity is no longer appropriate.
See § 1.28(b).

(g) Maintenance fees and surcharges
relating thereto will not be refunded
except in accordance with §§ 1.26 and
1.28(a).

[49 FR 34725, Aug. 31, 1984, as amended at 58
FR 54503, Oct. 22, 1993; 62 FR 53199, Oct. 10,
1997]

§ 1.377 Review of decision refusing to
accept and record payment of a
maintenance fee filed prior to expi-
ration of patent.

(a) Any patentee who is dissatisfied
with the refusal of the Patent and
Trademark Office to accept and record
a maintenance fee which was filed
prior to the expiration of the patent
may petition the Commissioner to ac-
cept and record the maintenance fee.

(b) Any petition under this section
must be filed within 2 months of the
action complained of, or within such
other time as may be set in the action
complained of, and must be accom-
panied by the fee set forth in § 1.17(h).
The petition may include a request
that the petition fee be refunded if the
refusal to accept and record the main-
tenance fee is determined to result
from an error by the Patent and Trade-
mark Office.

(c) Any petition filed under this sec-
tion must comply with the require-
ments of § 1.181(b) and must be signed
by an attorney or agent registered to
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practice before the Patent and Trade-
mark Office, or by the patentee, the as-
signee, or other party in interest.

[49 FR 34725, Aug. 31, 1984, as amended at 62
FR 53199, Oct. 10, 1997]

§ 1.378 Acceptance of delayed payment
of maintenance fee in expired pat-
ent to reinstate patent.

(a) The Commissioner may accept
the payment of any maintenance fee
due on a patent after expiration of the
patent if, upon petition, the delay in
payment of the maintenance fee is
shown to the satisfaction of the Com-
missioner to have been unavoidable
(paragraph (b) of this section) or unin-
tentional (paragraph (c) of this section)
and if the surcharge required by § 1.20(i)
is paid as a condition of accepting pay-
ment of the maintenance fee. If the
Commissioner accepts payment of the
maintenance fee upon petition, the pat-
ent shall be considered as not having
expired, but will be subject to the con-
ditions set forth in 35 U.S.C. 41(c)(2).

(b) Any petition to accept an un-
avoidably delayed payment of a main-
tenance fee filed under paragraph (a) of
this section must include:

(1) The required maintenance fee set
forth in § 1.20 (e) through (g);

(2) The surcharge set forth in
§ 1.20(i)(1); and

(3) A showing that the delay was un-
avoidable since reasonable care was
taken to ensure that the maintenance
fee would be paid timely and that the
petition was filed promptly after the
patentee was notified of, or otherwise
became aware of, the expiration of the
patent. The showing must enumerate
the steps taken to ensure timely pay-
ment of the maintenance fee, the date
and the manner in which patentee be-
came aware of the expiration of the
patent, and the steps taken to file the
petition promptly.

(c) Any petition to accept an unin-
tentionally delayed payment of a
maintenance fee filed under paragraph
(a) of this section must be filed within
twenty-four months after the six-
month grace period provided in
§ 1.362(e) and must include:

(1) The required maintenance fee set
forth in § 1.20 (e) through (g);

(2) The surcharge set forth in
§ 1.20(i)(2); and

(3) A statement that the delay in
payment of the maintenance fee was
unintentional.

(d) Any petition under this section
must be signed by an attorney or agent
registered to practice before the Patent
and Trademark Office, or by the pat-
entee, the assignee, or other party in
interest.

(e) Reconsideration of a decision re-
fusing to accept a maintenance fee
upon petition filed pursuant to para-
graph (a) of this section may be ob-
tained by filing a petition for reconsid-
eration within two months of, or such
other time as set in, the decision refus-
ing to accept the delayed payment of
the maintenance fee. Any such petition
for reconsideration must be accom-
panied by the petition fee set forth in
§ 1.17(h). After decision on the petition
for reconsideration, no further recon-
sideration or review of the matter will
be undertaken by the Commissioner. If
the delayed payment of the mainte-
nance fee is not accepted, the mainte-
nance fee and the surcharge set forth
in § 1.20(i) will be refunded following
the decision on the petition for recon-
sideration, or after the expiration of
the time for filing such a petition for
reconsideration, if none is filed. Any
petition fee under this section will not
be refunded unless the refusal to accept
and record the maintenance fee is de-
termined to result from an error by the
Patent and Trademark Office.

[49 FR 34726, Aug. 31, 1984, as amended at 50
FR 9383, Mar. 7, 1985; 58 FR 44282, Aug. 20,
1993; 62 FR 53199, Oct. 10, 1997]

Subpart C—International
Processing Provisions

AUTHORITY: Pub. L. 94–131, 89 Stat. 685;
Pub. L. 99–616, 35 U.S.C. 351 through 376.

SOURCE: 43 FR 20466, May 11, 1978, unless
otherwise noted.

GENERAL INFORMATION

§ 1.401 Definitions of terms under the
Patent Cooperation Treaty.

(a) The abbreviation PCT and the
term Treaty mean the Patent Coopera-
tion Treaty.

(b) International Bureau means the
World Intellectual Property Organiza-
tion located in Geneva, Switzerland.
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